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SUBJECT: Nevada County Sanitation District No. 1 Comments
on Basin Plan Triennial Review

Dear Ms. Yee:

Nevada County Sanitation District No. 1 appreciates the opportunity to comment on the California
Regional Water Quality Control Board- Central Valley Region Basin Plan Triennial Review.

Background:

Small rural communities that operate wastewater treatment plants in California are facing a problem
that is quickly escalating into a crisis. Although most of these communities have demonstrated a
commitment to clean water, they are increasingly faced with wastewater regulations requiring high-
tech, expensive compliance projects coupled with rapidly rising construction costs. This results in
compliance projects that are unaffordable to many rural communities.

A prime example of this problem is in the community of Cascade Shores in rural Nevada County,
where septic failures caused many residents to convert to a community sewer system. Current State
and Federal regulations, complicated by a landslide next to the existing plant, require the construction
of a costly new wastewater treatment plant. Although the existing plant met the standards when it was
constructed in 1996, it does not meet today’s standards or those to be imposed in the next several years.

In order to meet the new standards a new wastewater treatment plant was designed and is nearing
completion. The project includes an inlet manhole, two inlet screens, lift station, flow equalization
tank, parshall flume, two trains of MBBR systems enhanced activated sludge process using anoxic and
aerobic zones to remove organic matter BOD and TSS, and nutrients nitrogen and ammonia, two DAF
(dissolved air floatation) units, two membrane filters, two inline ultraviolet disinfection units, clear
water re-aeration tank, effluent mag meter, transfer pumps, blowers, an aerobic sludge digester, a
building containing the treatment facilities, and an odor control unit.

NCSDICS and its consultants have worked with the County and State to complete the financial plan to
fund the $4,300,000 project cost and related expenses. In order to construct this new facility it was
necessary to increase the sewer charges of this small rural community to an annual sewer charge of
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$2,445 is second highest in the State and this clearly shows a commitment to water quality for this
community of 81 households with a median income of $36,000.

There are several reasons for this “disconnect” between the goal of cleaner water and the regulations
designed to achieve this goal. These fall under three categories: Regulations and Implementation
Policies, Minimum Mandatory Penalties, and Availability of Grant Funding.

Nevada County Sanitation District No. 1 has been working with dischargers, stakeholders, regulators,
and legislators to develop actions to address those three categories.

Comments and Recommendation:

The following are the Nevada County Sanitation District No. 1 comments on the California Regional
Water Quality Control Board- Central Valley Region Basin Plan Triennial Review:

The Water Quality Control Plan for the Sacramento and San Joaquin River Basins (Basin Plan) was
adopted in 1975 and, in most respects, has not been reviewed and analyzed to determine if the
standards contained in the Basin Plan are still appropriate today.

At the time these standards were adopted, the Central Valley Regional Water Quality Control Board
intended to review and update the standards as more information became available. Unfortunately, a
lack of regular funding has kept the Regional Board staff from performing the studies necessary for
regular updates to occur. As a result, discharge conditions and other regulatory controls are being
imposed based upon standards that were adopted thirty years ago. The Central Valley Regional Water
Quality Control Board has been recommending for years that these reviews and updates be funded and
implemented. The Regional Board’s position in this matter is outlined in its 2005 triennial review of
the Basin Plan as adopted by Resolution No. R5-2006-0027.

California Coalition for Clean Water (CCCW) prepared a white paper "Reassessing California's Water
Quality Program" in 2004 that summarizes the most significant problems with California's approach to
water quality regulations and provides specific recommendations to address these problems. CCCW is
an alliance of local governments and public agencies, labor, agriculture, business, housing and
development interests. Member groups include California State Association of Counties and Regional
Council of Rural Counties. Their paper included a number of case studies supporting their evaluation.
Case Study 9 was regarding the Cascade Shores Wastewater Treatment Facility discharge to Gas
Canyon {(copy of the white paper is attached). In general, CCCW concurs with the Regional Board’s
recommended Basin Plan updates.

It is our opinion that the two issues in the Basin Plan that are instrumental in the disconnect between
the goal of cleaner water and the regulations for achieving this goal are “Beneficial Use Designations™
and “Regulatory Guidance to Address Water Bodies Dominated by NPDES Discharges”. We feel that
these issues need to be updated to reflect a more practical approach to treated effluent discharge of
small dischargers in rural areas.

Nevada County Sanitation District No. 1 is committed to water quality and looks forward to the
development of a Strategic Plan that will help small rural communities achieve water quality goals in
an affordable manner on a sustained basis.
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If vou have any questions, please feel free to contact me at (530) 263-7103.
Sincerely,

MARK MILLER
Nevada County Sanitation District No. |

Gordon Plantenga
Wastewater Operations Manager

GP:ms
Enclosures

ce: Nevada County Sanitation District No. 1 Board of Directors
Sanitation District Advisory Committee
District Administrator, Richard Haffey
Kennedy/Jenks, Attention: Ken Shuey
RWQCB, Attention Pamela Creedon and Diana Messina
CVCWA, Attention Debbie Webster
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REASSESSING CALIFORNIA'S
WATER QUALITY PROGRAM

Background and Summary

The scope of California’s water quality regulatory system is rapidly expanding.
Unfortunately, this expansion of regulations and permit restrictions has done little to
achieve the goal of improved water quality. Recent permit restrictions, new rules, and
reinterpretations of previously adopted rules impose requirements on municipalities,
businesses and farmers that are unachievable with current technologies, not clearly Linked
to specific health or environmental goals, or based on outmoded science. Hundreds of
millions of dollars have been spent to try to implement, correct or legally challenge these
new mandates. Future costs are expected to be significantly larger.

This white paper summarizes the most significant problems with the state’s water
quality regulatory program as currently being implemented and proposes several
corrective measures that can be used to generate greater public interest and debate about
this important environmental {ssue. California’s water quality program must
demonstrably improve water quality rather than impose ineffective requirements that
divert limited resources from solving more significant problems. A reassessment of
California’s water quality program is consistent with newly elected Governor Arnold
Schwarzenegger’s stated priorities and objectives. In his second act after taking office
{EO §-2-03), the Govemnor ordered that state regulations adopted since 1999 be
reexamined to determine if their economic impacts are justifiable relative fo their benefits
and whether each meefs significant statutory requirements, including necessity, clarity,
consistency and non-duplication.

Much of California’s water quality regulatory program does not meet these tests,
Many rules and new interpretations of old rules have been Improperly adopted, rely on
inappropriate seience, are inconsistently applied, and divert public and private resources
from more pressing social ohjectives. Water quality standards are being reinterpreted and
applied in ways for which they were never intended, often at great expense and with little
tangible benefit. Selected case studies of these problems are provided in the attached
Appendix A. While California residents support clean water in general, surveys
consistently show an unwillingness to pay for measures that produce marginal benefits at
the expense of other public services. (see Coalition for Environmental Protection,
Restoration and Development, Funding Total Maximum Daily Load Development and
Implementation in the Los Angeles Watershed: A Swvey of Public Attitudes and Potential
Opiions, April 2003, This is one reason why the State Water Resources Control Board
{State Board) has reportedly received over 300 petitions—an all-time record——seeking to
revise or amend various elements of recently issued permits, enforcement orders and
current and proposed water quality rules.
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The following recommendations are suggested {0 respond to these problems and

to assure that California’s water quality regulations reflect coherent, science-based

policy:

Reassessing California’s Water Quality Program

Independent Audit. An independent zudit of the slate’s regulatory system
modeled on the National Academy of Science-National Research
Council’s review of the federal TMDL approach (see National Research
Council, dssessing the TMDL Approach to Water Quality Management,
20013 or recently completed reviews of the Ceniral Valley and Los
Angeles Basin Plans {see California Resources Management Institute, 4
Review of the Administrative Record for the Central Valley's Water
Quality Control Plan: 19735-1994, September 2003; Environmental
Defense Sciences, 4 Review of the Los Angeles Basin Plan Administrative
Record, February 2003) should be performed to identify program reform
priorities and best practices from other states.

Review of Standards Prior to Implementation, All waler quality standards
to be utilized in the development of permit requirements and total :
maximum daily loads (TMDLs), including beneficial use designations and
federal and State water quality obicctives, must be reasscssed, verified and
adjusted as necessary, and subject to the reviews mandated in Water Code
Sections 13241 and 13242 prior to implementation, These reviews should
oceur either in conjunction with triennial reviews of the basin plans or as
part of the TMDI. process.

Conformance with 13241 and 13242 Facrors. The public interest and
impact assessments identified in Water Code Sections 13241 and 13242
should be implemented fully when new regulations or standards are

proposed.

Resolve Starewide Inconsistencies. Inconsistent regulatory interpretations
promulgated by the state’s nine Regional Water Quality Control Boards
{Regional Boards) should be addressed and harmonized by means of an
expedited review process and development of necessary criteria and
policies at the state level and by modifving as necessary the respective
functions and responsibilities of the State Board and the Regional Boards.

Dispute Resobution by Independent Decizion Makers. Conflicts regarding
water quality permit terms or rules should be resolved by independent
adminigtrative law judges or mediation rather than relying on internal
agency conflict resolution processes.

Reinstitute the State Grant Program. To assist in achieving clean water
and to assure that regulators more carefully consider the costs and benefits
of new rules, the state government should return to its historic practice of
directly funding attainment of the water quality regulations it enacts.




Key Water Quality Regulatory Problems

The federal Clean Water Act (CWA) and the state’s Porter-Cologne Water
Quality Control Act (Porter-Cologne} provide the primary legal basis for controlling
discharges into California waters. The state has been delegated authority by the federal
Environmental Protection Agency (USEPA) to implement the CWA. Both the CWA and
Porter-Cologne are administered by the State Board and nine Regional Roards.

Under this system, the state issues federal National Pollutant Discharge
Elimination System (NPDES) pertnits, state Waste Discharge Reguirements (WDRs) and
conditional waivers from state WDRs that must be consistent with regionally adopted
water quality control plans (basin plans). Each Regional Board adopts a basin plan for the
area under its jurisdiction. The basin plan identifies specific “beneficial uses” {e.g.,
recreation or fishing) for the waterbodies it oversees and the “water guality objectives”
(e.g., levels of constituents such as dissolved oxygen or bacteria) —that are supposed to
protect each beneficial use. A “beneficial use” and an associated “water quality
objective” jointly comprisc a “water quality standard” as required by the CWA.

State and federal water quality programs have achieved enormous benefits since
1972, when the CWA was first enacted, by requiring major pollution sources such as
factories and publicly-owned treatment works (POTWs) to install federally mandated
treatment technologies. Under this technology-based approach, industries and POTWs
were required to install the best “available” or “practicable” treatment facilities

respectively to protect water quality.

In recent years, federal and state water quality programs shifted focus from a
technology-based approach to achieving water quality standards (many of which were
mcorporated into basin plans during the mid-1970’s without sufficient analysis or
consideration) irrespective of health or ecological risks, cost or practicality. Under this
new approach, TMDLs, NPDES permits, WDRs, or, in the case of agriculture,
conditional waivers of WDRs have increasingly required that industries, POTWg, cities,
and counties, home builders, businesses, flood and stormwater management agencies and
farmers and ranchers implement whatever actions may be necessary to achieve basin plan
standards. It is increasingly apparent that large public and private expenditures will be
required to achieve this goal. Porter-Calogne requires that Regional Boards consider
economics and other public interest factors prior fo adopting water quality standards. Yet,
many current standards were developed at a time when the costs required to meet them
were not foreseen and without regard for such statutorily mandated considerations.

The following sections highlight the most significant problems with California’s
current and emerging water quality regulatory system.
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Al Inappropriate Water Quality Standards

Both state and federal law require that water quality standards be supported by
sound science and measured against other important social goals. Many of the starufards
now being applied throughout the state were deveioped in a haphazard fashion soon after
the CWA was first authorized and lack a sound scientific foundation. Few have also been
balanced against other public priorities.

These shortcomings were not crucial in the past because the initial regulatory
focus of the CWA was on the implementation of treatment technologies to control
industrial and POTW sources. At that time, these discharges were minimally treated and
were causing relatively clear environmental and health problems. But the recent
extension of historically deficient standards to such activities as urban runoff, industrial
stormwater, farming, construction, wastewater management, and reclaimed water are
generating the need for enormous new public and private expenditures without a showing
of necessity or effectiveness. Significant problems with current water quality standards

include the following:

. Most of California’s water quality standards were not developed in
accordance with Porter-Cologne requirements to consider economics, the
level of water quality that can reasonably be achieved through the
coordinated control of all factors affecting an area’s water quality, and
other public interest factors, and to specify a detailed program of
implementation. Many are also based on decades-old, outmoded science
and lack the necessary monitoring information required to assess their
effectiveness and perform updates during basin plan triennial reviews. (see
supra, A Review of the Administrative Record for the Central Valley's
Water Quality Control Plan: 1975-1994 and A Review of the Los Angeles
Basin Plan Administrative Record.)

. Many standards were developed only to regulate discharges from
factories, POTWs and similar traditional “point” sources and were never
intended to be used to conirol stormwater from urban areas, construction
sites or farming. They are aiso often inappropriate for the regulation of
short-rerm high flows during storms or floods (see supra).

. Concrete-lined, fenced, no-access storm drains are being designated as
recreational areas subject to the same water quality protections as bathing
beaches {see Case Studies, Appendix A).

. Ephemeral washes and engineered wastewater channels that depend on
effluent for their flows arc being designated as municipal drinking water
suppiies subject to strict water quality standards. Meeting these
requirements will involve unprecedented expense. Yet, none of the
affected waterways are presently or likely to ever be used for drinking
water purposes. (zee supra, 4 Review of the Administrative Record for the
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Cemiral Valley's Water Quality Control Plan: [1975-1994 and A Review of
the Los Angeles Basin Plan Administrative Record.)

* Ephemeral washes and engineered wastewater channels that support
wildlife habitats are being designated as recreational areas that must meet
public beach bacterizal standards even though wildlife waste accounts for
exceedance of the bacterial standards in the affected water. {(see supra, 4
Review of the Administrative Record for the Central Valley's Water
Quality Control Plan: 1975-1994 and 4 Review of the Los Angeles Basin
Plan ddministrative Record, supra.)

. Many basin plans improperly incorporate drinking water Maximum
Contaminant Levels (MCLs) that are supposed to maintain water quality
at the tap, not define raw surface water objectives. This results in
unnecessary and duplicative requirements since all such raw water
supplies are treated prior to public use and achieve applicable MCLs when
consumed (see Case Studies, Appendix A).

. Many basin plans improperly incorporate “secondary” MCLs as water
quality objectives even though the state does not require that drinking
water providers, particularly in groundwater-dependent communities, meet
these secondary MCLs (see Case Studies, Appendix A).

. Basin plan objectives offen disregard naturally occurring sources (natural
sources of bacteria and (urbidity) or natural conditions (dissolved oxygen, _
temnperature, pH) and attainment of such objectives will likely require the .
collection and treatment of runoff from wrban, agricultural and wetland
areas, and possibly natural watersheds. Achieving these ohjectives is
frequently justified as necessary to protect wiidlife. Yet, if successfully .
implemented, such policies would paradoxically require changing natural
conditions or eliminating supplemental flows, such as agricultural and
urban drainage waters, on which wildlife actually depend. Although the
associated costs are estimated to range from tens fo hundreds of billions of
dollars, the health and ecological benefits of this approach appear to be
slight. (see supra, A Review of the Administrazive Record for the Central
Valley's Water Quality Control Plan: 1975-1994 and A Review of the Los
Angeles Basin Plan Administrative Record.)

. Some basin plans impose water quality objectives for pesticides that are
below the level of detection, an offectively “zero” discharge requirement
that is technically and practically unachievable without banning all
pesticide use in the state, including both urban and agricultural use.

- Current regulations apply many of the same water quality standards to ali
waterbodies in a basin plan watershed. The same beneficial uses and
objectives applied o a mouniain stream are also being used to regulate
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cphemeral washes, effluent flows, concrete channels, and agricultural
drainages (see Case Studies, Appendix A).

. Many standards do oot reflect the important societal need fo conserve
water and encourage water reclamation, a8 even teriiary treated recyeled
water i3 not considered clean enough to enter some waterbodies {despite
its suttability for use on food crops). Some cities and districts discharging
such highly treated water are being required to implement additional,
extremely expensive technologies that will generate waler 50 clean that
compounds actually would have to be put back mto the water before
discharge (see Case Studies, Appendix A).

. TMDLs targeting chemical residues in water in the parts per quadrillion
range are being adopted that that are based on conservative, hypothetical
risks to people and the environment, rather than actual, substantial risk.
Meeting these TMDLs will require extraordinary effort and cost without
producing commensurate benefits. POTWs could be required to add
additional, expensive treatment technologies. Port, harbor and waterfront
development costs could increase because submerged sediments dredged
for shipping or construction may contain residues above the TMDL limits.
Meeting the new targets wili likely divert resources from economic
development, employment, and more important waste (reatment
investment priorities (see Case Studies, Appendix A).

B. Inappropriate implementation of Standards

California regulators are now attempting to enforce basin plan water quality
standards regardiess of practicality or demonstrable need in NPDES permits, WDRs,
general permits, conditional waivers for agriculfure and in newly-adopted TMDLs. Since
many of the applicable standards were not developed in accordance with the requirements
of Porter-Cologne, and are technically flawed or otherwise inappropriate, permit
provigions and TMDLs based on such standards are also problematic. New permit
provisions and TMDLs require measures that are economically impracticable, technically
unachievable, and which produce few or no benefits. Examples of inappropriate
imiplementation of standards include the Hilowing:

. Historically, municipal stormwater pernmis 1ssued by the state were
consistent with the CWA in requiring municipalities to implement “best
management practices” {BMPs) and to reduce the pollutant discharges o
the “maximum extent practicable” (MEP). More recent permits, however,
have abandoned the MEP approach in favor of requiring municipal
stormwater discharges to comply with water quality standards regardless
of practicality. Since there are no proven BMPs for aftaining many of the
stendards being incorporated into current permiis {e.g., bacteria or metals),
the new provisions logically require that municipalities expend enormous
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sums of money to collect and treat stormwater runoff prior to discharge
{see Case Studies, Appendix A).

. Industrial discharge permits incrcasingly require that water quality
standards be met at the point of discharge rather than near the discharge
point and after assimilation occurs. This approach improperly applies
standards designed to protect health due to direcs human contact over a
70-year period as an “end of pipe” mandate without regard for the actual
contact risks and costs (see Case Studies, Appendix A).

. Industrial discharge permits increasingly include stringent numeric
ctfluent limits, including CTR criteria, for facilities that only discharge
stormwater.

. Many municipal waste permits “freeze’” mercury limits at current levels

although the presence of mercury in the environment is almost entirely
due o unrelated factors, such as drainage from abandoned mines. These
limits threaten to restrict growth and economic development in the
affected areas without significantly improving water quality.

. Permits for some small communities requirs the removal of nitrogen or
total dissolved solids from wastewater to protect groundwater even though
the regional groundwater supplies fully comply with drinking water
standards and the affected discharges will not have a measurable impact
on groundwater quality. (see Case Studies, Appendix A.)

. Municipal dischargers of treated waslewater are being reguired to
implement tertiary treatment and disinfection to reduce bacteria in
efltuent-dependent waters, other low-flow streams, and agricultural drains
to levels 100 times more siringent than state beach and recrestional area
standards although these flows are rarely, if ever, used for recreation (see
Case Studies, Appendix A).

. POTW3s have been issued waste discharge permits that coniain imils for
salts based on 1985 United Nations (UN) “agricultural goals™ for salt-
sensitive crops even though the downstream water is not, and will not be
used for sali-sensitive crops. In some cases, szlt levels in state-approved
groundwater supplies excead the purported UN “standard,” thus logically
preventing the use of safe drinking warer supplies for crops. Compliance
with the UN sait imit and similar ad-kec criteria would foree
municipalities either to implement very costly treatment or to divert their
discharges away from receiving waters, thus depriving farmers of the
trrigation water on which many growers depend (see Case Studies,
Appendix A).
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. POTWSs have been issued permits that contain limits based on water
quality objectives, such as for bacteria, that cannot feasibly be attained in
the affected receiving waters due to natural or uncontroliable sources.
Even if the treated water meets the new standards, the receiving waters
will still exceed them. Compliance with such limits would require very
costly treatment without evidence that any health or ccological benefit
would result (see Case Studies, Appendix A).

. Waste dischargers have been issued permits that prohibit bypassing of
individual treatrent units during periods of high storm flows even though
blended discharges during these periods comply with all effluent and

v receiving water standards (see Case Studies, Appendix A).

. New organophosphate pesticide objectives only allow for ong exceedance
in three years. Although these standards are achievable 90% to 95% of the
time, a once-in-three-year cotnphance level is not achievable during
unavoidable storm flows, which may cause short-term “pulses.” Scientific
risk-based assessments demonstrate that a 90% to 95% compliance level
adequately protects human health and the environment.

. Narrative basin plan provisions are being improperly translated throughout
the state into numerical Hmitations that lack appropriate, quantifiable
justification. Narrative toxicity standards, for example, are being used to
develop low numerical sediment cleanup targets that are being, or will be
enforced as TMDL goals by many Regional Boards. Similarly, narrative
standards for solid, suspended, or settieable materials and floating material
have been translated into requirements for zero trash discharges (see Case

Studies, Appendix A),

. Several Regional Boards have misapplied the state's Soarces of Drinking
Water Policy (Resolution No. 88-63), which requires Regional Boards to
designate waters as suitable for municipal use only if certain exceptions
stated in the Policy do not apply. Many Regional Boards inappropriately
designate waters for municipal use without conducting the necessary
reviews required to properly apply the Policy.

. Dischargers are being denied the ability and opportunity to develop
alternatives for attaining off-stream water quality objectives (i.e., for
municipal and irrigated agricultural uses). Some Regional Boards strictly
require that beneficial uses be protected within the applicabie receiving
waterbody instead of allowing for the full protection of off-stream
beneficial uses through alternative measures.

. Natural channels that convey stormwater runoff from municipal storm
sewer systems (MS4s) are being regulated as both receiving waters and

Reassessing California’s Water Quality Program




MS4s even though they are not owned, altered or operated by
municipality,

. Regional Boards typically caleulate water quality-based effiuent limits by
using the worst-case steady-state model rather than the more realistic
dynamic modeling techniques recognized by USEPA.

C. Inconsistent Regulation

The expansion of California’s water quality regulatory program has also
generated a growing number of policy inconsistencies among the state’s nine Regional
Boards. (see California Department of Finance, 4 Review of the Department of
Transportation s Storm Water Management Program, November 2003.) Examples of key
areas of inconsistent regulatory application throughout the state include:

. Some counties and cities are subject to the jurisdiction of two or even
three different Regional Boards. Consequently, parts of a single
community may be required to meet different stormwater regulations and
docurnent stormwater programs before multiple Regional Roards (see
Case Studies, Appendix A).

. Some Regiona! Boards require permit holders, such as cities and towns, to
meet goals that can be achieved with existing and affordable approaches
while others impose obligations without regard to practicability or
economic and technical feasibility;

. Some Regional Boards extend water quality standards and enforcement
upstream from regulated waters to include constructed drains (and
potentially gutters or curbs) while others apply standards only to actual
waterbodies within a watershed;

* Some Regional Boards believe urban stormwater controls should focus on
regional solutions while others require the implementation of BMPs for
each home, commercial property, parking lot and other specific sites
within an urban area;

* Some Regional Boards utilize mixing zones and dilution credits to
establish permit limits and to evaluate compliance with water quality
standards while others routinely deny the use of mixing zones and dilution
credits;

. Some Regional Boards, in calculating hardness-dependent objectives,
utilize average hardness values while others utilize the maximum recorded

values;
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. Some Regional Boards require communities to address trash and other
“foatables™ as part of the TMDL program and subject to CWA liability
while others control such constituents by means of litter ordinances and
public education;

. Some Regional Boards use advisory water quality guidelines or “criterig”
suggested by other organizations {such as the federal Environmental
Protection Agency, the Buropean Union, the state Department of Fish and
Game, the state Department of Health Services, or the United Nations) as
if they were formaily and properly adopted water quality objectives while
others do not;

. Some Regional Boards interpret the State Board's 1968 “antidegradation
policy” t0 mean that no new mojecules may be added to 2 waterbody
while others interpret the policy to mean that there must be a significant
increase before triggering the requirements of a comprehensive
antidegradation analysis;

. Some Regional Boards impose mass limits based on current mass loading
on discharges fo impaired waters unil TMDLs are completed while others

do not;

. Some Regional Boards apply State Department of Health Services rules
for using treated wastewater directly on food crops to the discharge of
reclaimed water into natural waters that, after the mixing of such waters,
may be used for food crop irrigation while others apply these rules only to
the direct reuse of treated wastewater on food crops; and,

. Some Regional Boards calculate interim performance-based effluent limits
hy using mean plus thres standard deviations while others use maximum
effluent concentrations, or the 95% percentile.

Recommended Responses

The extension of inappropriate water quality standards through new reguiations,
permit provisions and inconsistent policies, if not abated, will cause the misallocation of
hillions of dollars of public and private resources. Scveral corrective measures are
recommended to assure that California’s water quality protection system clearly achieves
its legislative objectives and significant public benefits, including the following:

(0 Commission an Independent Audit

A qualified organization, such as the National Research Council of the Natjonal
Academy of Sciences, should be commissioned by the state to perform an independent
audit of the California’s water quality standards and other program clements, The audit
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should wdentify significant problems, compare California’s approach with other states,
and recommend corrective measures.

2} Require a Standards Review Prior to Implementation

Currently adopted or proposed permits and TMDLs frequently are based on or
incorporate scientifically deficient or inappropriately adopted water quality standards,
The State Board should mandate that of] water quality standards be reviewed pursuant 1o
the reguirements of the CWA and with reference o cach of the factors listed in Porter-
Cologne sections 13241 and 13242 prior to implementation. The review should oceur as
early as possible in conjunction with the trienmial review of basin plans, prior to the
listing of a waterbody as impaired pursuant to section 303(d) of the CWA, or as the first
step in developing 3 TMDL., Standards that are not technically supportable or were not
developed in accordance with Porter-Cologne requirements should be subject to
reassessment and, if appropriate, modification prior to implementation.

3 Fully Implement Porter-Cologne Requivements when Adopting New
Regulations or Standards

The State Board should require that each Regional Board, prior 1o adopting
proposed new regulations or standards, thoroughly consider the mandated public inferest
factors specified in Porter-Cologne section 13241 and develop a program of
implementation as required by section 13242, consistent with the legislative intent set
forth in section 13000.

4} Achieve Statewide Consistency

The State Board should reconcile inconsistent rulemeaking and development of
permit provisions throughout California by implementing a consistency review process
that atlows for the rapid resolution of conflicting Regional Board approaches and results
in guidance that assures that comparabie water quality issues receive similar treatment.
In the longer term, it may be necessary to modify the current State and Regional Board
organizational structure to achieve water quality policy and implementation consistency
throughout the state, including the shift of responsibilities currently vested in the nine
Regional Boards to the State Board,

{5) Utilize Administrative Law Judges and Mediation ic Resolve Conflicts

At present, permit and other appeals are overwhelming the State Board and
frequently result in costly, lengthy litigation. In certain instances, the capacity of the
Board 1o adequately consider disputes, and the role of the State Board’s Office of Genersl
Counsel as a dispassionate analyst of the issues, are problematic. The use of
sdministrative law judges trained to consider water quality issues and mediation to
resolve contentious issues would substantially ease the burden on state and regional
regulators and generate more consistent regulatory nterpretations.
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6} Re-institute the State Clean Warer Grant Program

During the 1970s and most of the 1980s, the EPA and the state funded most of the
municipal costs required to meet permit requirements. As a result, municipalities received
essential financial assistance and state and federal regulators had incentives to assure that
public funds were not wasted on unreasonable or unnecessary projects that did not
substantially improve water quality. These incentives have eroded under the current
system because reguiated communities and businesses largely fund directly the measures
state and federal regulators impose. A return to state regulatory funding would refocus
public and regulatory attention on the costs and berefits of various water quality options,
properly spread the costs among the state as a whole, and encourage regulators to more
fully consider the costs and benefits of the policies they adopt.
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Ballona Creek -- Potential REC-1 De-Diesignations

Ceniral Valley - Agriculture Monitoring and Testing Requirements
City of Vacaville -- Tributary Rule

City of Vacaville — Wet Weather Blending

County of Los Angeles -~ MS4 Permit

County of Los Angeles -- Trash TMDL

Feather River -- Demial of Acute Dilation Credit

Feather River — Use of Secondary MCLs as Efftuent Limits

Gas Canyon Creek -- Nitrate, Turbidity and Bacteria Treatment
Harding Drain -- Tertlary Treatinent of Discharge

Los Angeles River -- Restrictions on Tertiary Treated Recycled Water
Riverside County -- Multiple Regional Board Jurisdictions

San Francisco Bay Area -- Denial of Dilution Credit for Industrial Point Source
Discharges

San Joaguin River — Use of Superseded Basin Plan Objectives

Southern Calitornia -- Individual Industrial Stormwater Permits

TMDLs for Trace Chemical Residues Not Shown to Present Sigmificant Risk
Upper Santa Clara River — Chloride Standards

Upper Santa Clarz River -- Nitrogen Standards

Walnut Grove -- Basin Plan Beneficial Uses

Yolo By-Pass — Use of Unadopted Water Quality Standards
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Case Study 1

BALLONA CREEK
PoTeNTIAL REC-1 DE-DESIGNATIONS

Essue: Failure to amend the Los Angeles basin plan as recommended by Regional Board staff
and as indicated by a Use Attainability Analysis (UAA) 1o de-designate inapplicable beneficial
uses for the upper and middle reaches of Ballona Creek.

Affected Parties: County of Los Angeles, Los Angeles County Flood Conirol Distriet, City of
Los Angeles, Culver City (April 2003).

Summary of Regional Board Action: In April 2003, with the concurrence of the LS EPA, the

Los Angeles Regional Board staff issued a draft UAA examining the applicability of REC-1

{contact recreation} heneficial uses for Ballona Creek. According to the UAA, REC-1 beneficial

uses were not currently or in the foreseeable future capable of being attained in most of the

- channel. The UAA found that the upper reach of the creck (a rectangular concrete channel) lacks

public access and carries largely insigpificant dry weather flows. Flows during wet weather are

hazardous to public safety. The middle reach of the creek (a trapezoidal concrete channel} was
found fo have linited legal public access and to be subject to the same dry and wet weather flows

“as the upper reach. Based on these findings, the Regional Board staff recommended that: (1)
potential REC-1 beneficial uses for the upper and middle reaches be de-designated in the basin
plan; (2) the upper reach of Ballona Creek be designated as potential REC-2; and (3) the middie
reach be designated as “potential limited REC-1.” Although little or no testimony contradicting
the staff findings was ever presented, the Regional Board rejected the staff recommendations and
did not amend the basin plan consistent with the UAA findings because of concerns that such
amendments might “chill” efforts to return Ballona Creek to a more natural state,

Inappropriateness of the Action: Section 101{a)(2) of the Clean Water Act states that the
national goal is to attain Ashable, swimmable, and drinkable water in the nation’s waterways
wherever those activities may be attainable. The UAA provided uncontradicted evidence that the
REC-1 designation (i.e. full-contact swimuming and related activities) was not aftainable in the
upper reach of Ballona Creek and might someday be achievable in the middle reach of the creek
only to a very limited extent. These findings were reviewed and approved by US EPA.
Aceordingly, the Region Board should have voted to implement the staff recommendations and
amend the basin plan fo reflect frue use designations as required by state and federal law.

Implications: Maintaining the potential REC-1 beneficial use designation means that body
cortact water quality objectives and associated standards will still be applied throughout the
fength of Ballona Creek, even where they are demonstrably inappropriate. As a resulf,
surrounding communifies will be required to implement costly treatment systems to ensure
compliance with these objectives despite the fact that such measures will not generate
commensuraie hurnan health or other benefits.
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Case Study 2 o

CENTRAL VALLEY AGRICULTURE
MONITORING AND TESTING REQUIREMENT

Issue: Imposition of new requirements to monitor and test agricultural drains and ditches to
determine compliance with water quality standards applicable to beneficial uses in downstream,

natoral waterbodies.
Affected Parties: Irrigated agriculture throughout the Central Valley (July 2003}

Summary of Regional Board Action: In July 2003, the Central Valley Regional Board adopted
a conditional waiver from waste discharge requirements that included an unprecedented
monitoring and reporting program for irrigated lands within the Central Valley. The new
monitoring and reporting program requires farmers, collectively or individually, to design and
implement an extensive monitoring program to determine the concentration and load of
agricultural pollutants discharged to surface waters. This information is to be used to evaluate
compliance with basin plan narrative and numeric water quality objectives that wers developed
to protect beneficial uses of generally natural, downstream waterbodies such as rivers or lakes.
The program mandates that monitoring sites initially be established for major agricultural
drainages. Eventually, all smaller drainage will become subject to monitoring as may be

necessary to meet program goals.

Inappropriateness of the Action: Agricultural drains and ditches are human-created, efffuent
dominated water bodies. The new program inappropriately extends beneficial uses and water
quality objectives that may be applicable to downstream, natural waterbodies to agricuiftural
drains designed solely to carry agricultural tailwater to the surface water system. Many
downstream water users, in fact, rely on agriculrural tailwater for irrigation, instream uges, water
quality dilution and other beneficial uses. The quality of agricultaral tailwater should more
appropriatcly be evaluated and regulated only after such flows enter and mix with regional,
mainstem water bodies for which actual designated beneficial uses exist, not within the upstream
drainage system where such uses do not exist.

Implications: The cost of the new monitoring and testing requireimnents is estimated to range
from $7,500 to $14,000 per year for individual farmers. These costs would exceed the net
earnings of many small family farms in the Central Valley. Despite such unprecedented burdens,
few if any benefits will be realized because the affected agricultural drainages are not used, and
were not designed to ever be used, for beneficial uses that may be applicable to downstream

waterbodies.
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Case Study 3

City oF VACAVILLE
TrRIBUTARY RULE

{ssue: Tmproper interpretation of the “tributary rule”

Affected Party: City of Vacaville (March 2001)

Summary of Action: The Central Valley Regional Board issued a NPDES perit to the
City of Vacaville regulating the discharge of secondary treated wastewater to Old Alamo
Creek, an effluent-dominated waterbody. This permit assigned drinking water (MUN)
and cold water habitat (COLD) beneficial uses to Old Alamo Creek based on an
interpretation of the basin plan’s “tributary rule” to the effect that all tributaries ofa
waterbody for which beneficial uses have heen designated are to be regulated as if they
support the same uses. In October 2002, the State Board upheld this interpretation of the
tributary rule, but suggested that since the MUN and COLD uses did not actually exist in
Old Alamo Creek, the basin plan should be amended.

Inappropriateness of Action: The Regional Board’s administrative record indicates that
the tributary rule was never intended to displace science and empirical evidence in the
designation of beneficial uses. In 1994, the Board staff noted that “[t]he fributary
footnote [i.e., the tributary rule in the basin plan], intended as a temporary palliative for
the lack of beneficial use information. ..is being misunderstood and misused by vanous
parties.” Despite clear evidence that Old Alamo Creek does not and cannot support MUN
and COLD uses, the Regional and State Boards concluded that the tributary rule acted to
“designate” such uses for the creek and that a basin plan amendment wotld be required to
correct this probiem. The amendment process involves a formal use attainability analysis
(UAA) that will take from 3-5 years to complete and cost approximately $1-2 miltion.

Implications: Due to the misapplication of the tributary rule, MUN and COLD
designations were improperly applied to Old Alamo Creek. This resulted in much more
stringent discharge limits that will require advanced treafment at a potential cost of $240
million even though the “uses” to be protected do not actually exist. Despite this
misdesignation, the Regional and State Boards are requiring the completion of a formal
basin plan amendment and a UAA process that is unnecessarily costly, time-consuming
and uncertain. The Regional Board has estimated that it would take as long as 20 years to
properly amend the basin plen should other dischargers be required to complete formal
amendments and UAAg to address additional tributary rule-related misdesignations.
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Case Study 4

CiTy OF VACAVILLE
WET WEATHER BLENDING

Issue: Prohibition of wet weather blending.

Affected Party: City of Vacaville (March 2001)

Semmary of Regional Beard Action: During peak wet weather flows, Vacaville has in the past
blended primary and secondary treated effluent by routing certain peak flows around the
biological portions of the treatment process to prevent washout. All flows are then recombined
prior to discharge, and combined flows comply with all permit limitations. Blending is a
common POTW practice that has been approved by the US EPA. The Central Valley Regional
Board has recognized that blending is reasonable and lawful in prior permits. In a previous
tentative permit, the Board contended that blending was illegal (2 position it later reversed in the
final permit). However, regardless of its position regarding the legality of blending the Board
ultimately adopted a permit that prohibited blending and set a compliance schedule for
eliminating the practice. On appeal, the State Board upheld these permif provisions,

Inappropriateness of Action: The Regional Board improperly based its permit terms on an
informal US EPA document titled, "EPA’s Current Draft Thinking." The EPA has stated that 1t
has not yet developed a formal blending policy or provided guidance on this issue. On appeal,
the State Board determined that biending constituted an illegal "bypass” in violation of federal
law (e.g., 40 C.E.R. section 122.41(m)} although the appropriate federal agencies have recently
confirmed that blending is not prohibited during storms if such a practice is consistent with water
treatment facility design. No findings or evidence was cited by the State or Regional Board
indicating that any water quality benefit will be achieved by means of the blending prohibition.

Implications: To comply with the new permit, Vacaville must either expand its
secondary treatment facility to handle peak flows that may occur oniy once or twice per
_ year, or construct temporary storage basins and pumping facilities. The required capital
costs are approximately $50 million, and operation and maintenance costs will be
approximately $500,000 per year. No benefit will accrue from the additional facilities
since the City’s blended flows comply with all permit limitations.
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Case Study 5

COUNTY OF LOS ANGELES
MS4 PeRMIT

Tssue: Application of California Toxics Rule (C'TR) criteria to 2 municipal separate storm
sewer systems {MS4) permit

Affected Parties: County of Los Angeles and most incorporated cities within Los
Angeles County (December 2001)

Summary of Regional Beard Action: In December 2001 the Los Angeles Regional
Board adopted an NPDES permit for Municipal Storm Water and Urban Runoff
Discharges from municipal sources within Los Angeles County and most incorporated
cities within the County. Consistent with the CWA, the Regional Board stated that the
permit was intended to induce the development of a storm water polfution control
program to the "maximum extent practicable” (MEP). However, the permit terms
prohibit discharges from MS4s that "cause or contribute to the violation of Water Quality
Standards or water quality objectives.” The permit defines these standards and objectives
in terms of certain fxed numeric limitations contained in the CTR. As result, the permit
terms will be violated by any discharge that exceeds the CTR numeric limits irrespective
of duration or practicality. The permit also does not contain "safe harbor” language that
protects municipalities from third-party lawsuits if exceedances of water quality criteria
occur during storm or other short-term weather events,

Inappropriateness of Action: Stormwater discharges are intermitfent and unpredictable, -
and the guantity of flow, duration, and levels of contamination in stormwater vary
widely. Fixed, numeric water quality criteria such as those provided in the CTR were
never intended to be imposed directly as effluent limitations for stormwater discharges.
Under federal law, stormwater discharges are to be controlled to the MEP. {(CWA
§402(p).)The new permit inappropriately utilizes the CTR criteria in a fixed fashion and
potentially requires the collection and advanced treatment of large quantities of water to
assure compliance under all flow scenarios, including short-term rain and flood events.
The permit fails to provide permit holders with standard protections against third-party
lawsuits because it lacks a "safe harbor" provision, which specifies that dischargers that
implement reasonable best management practices (BMPs) are considered to be in
compliance with the permit provisions.

Implications: Compliance with the permit’s inappropriate CTR crifenia will be costly
and technically difficult. The enhanced risk of third-party lawsuits will increase permit
related expenses. No specific water quality benefits have been identified as a resuit of the
new limitations. At present, the M54 permit is the subject of litigation.
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Case Study 6

County oF LOS ANGELES
TrRASH TMDL

Issue: Nation’s first trash TMDLs mandated that “zero” trash be discharged into arca waterways

Affected Parties: County of Los Angeles, City of Los Angeles, and other Los Angeles County
cities (September 2001)

Summary of Regional Board Action: The Los Angeles Regional Board adopted a otal
maximum daily load {TMDL} for trash in the Los Angeles River watershed that requires
penmittees to reduce the level of trash in receiving waters to zero over a ten-year period. This
requirement is based on a narrative water quality objective in the Los Angeles basin plan stating
that "fwjaters shall nor coniain suspended or settleable material in concentraiions that cause

nuisance or adversely affect beneficial uses.”

Inappropriateness of Action: The Regional Board failed to consider social and economic
impacts as required by State law when it first adopted the narrative water quality objective for
solid, suspended, or settleable materials. These same legal requirements were also not met when,
years later, the Regional Board attempted to implement the objective by means of the trash
TMDIL. The Regional Board failed to provide support establishing a relationship between
specific levels of floatables (trash) in receiving waters and the impairment of any specific
beneficial uses. Little evidence was also provided in support of the Board's finding that the
nplementation of the trash TMDE. would have no other significant environmental impacts.

Implications: There is no practical way to achieve a zero trash limit. As a result, the
TMDL subjects local government to nearly permanent enforcement and third party
litigation exposure. Compliance costs rise substantially with each successive reduction of
trash loads. The County of Los Angeles estimated that it would cost the City of Los
Angeles and County of Los Angeles $640 million over 10 vears to reduce trash
discharges by 90%. The costs of achieving close to a 100% reduction would likely be
gubstantially higher. In setting the zero trash target, the Regional Board failed to congider
the economic implications or the potential impacts to other public services caused by the
TMDL. In December 2003, a state court held that the Regional Board abused its
discretion when it (1) failed to conduct a cost'henefit analysis of the trash TMDL, (2)
failed to consider economic impacts as required by state and federal law, (3) did not
adequately analyze environmental impacts, and (4} failed to conduct assimilative capacity
studies which might have shown that a trash “target” other than zerc was appropriate
{Case No. GIC 303631, San Diego Superior Court).
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Case Study 7

FeatHeER RIVER
DENIAL OF ACUTE DILUTION CREDIT

Issue: Refusal to grant an acute dilution credit in setting certain NPDES permit discharge
limits

Affected Parties: City of Yuba City (June 2003}

Summary of Regional Board Action: The Central Valley Regional Board denied a
dilution credit for acute criteria when Yuba City’s NPDES permit was issued in June
2003, Where conditions are appropriate, dilution credits are commonly incorporated into
NPDES and similar permits because constituents often disperse rapidly after discharge
into a receiving water to acceptable levels. The City's permit contains unusually stringent
effluent limits for copper, zinc and ammonia because the Regional Board refused to grant
the City an acute mixing zone and dilution credit.

Inappropriateness of Action: At the Regional Board hearing on the permit, Regional
Board staff stated that the City had submitted no evidence in support of mixing zones and
dilution. In reality, the City subrnitted several supporting studies and was willing to
submit any other information that the Regional Board might request. No such additional
information was requested or identified by the Regional Board. The studies showed that
the City’s discharge is completely mixed within two river widths and that all acute
criteria are achieved, even under worst ¢ase conditions, in 2 matter of seconds after
discharge and within a few feet of the diffuser. Using the formula set forth in the state’s
Policy for Implementation of Toxics Standards (SIP), the City’s discharge properly
gualified for an acute dilution credit of 66.4:1. Such a credit would significantly reduce
the City's cleanup requirements fo more reasonable and practicable levels.

Implications: To meet the adopted effuent limits for copper, zinc and ammonia, the
City may need to build a reverse osmosis facility at a cost of approximately $57 million.
The City’s bond counsel has indicated that it is unlikely that the City will be able to sell
sufficient bonds considering the City’s size and ability to service the associated debt.
Even if the facility could be financed, this facility would do little to improve water
quality because applicable acute criteria are currently met within a few seconds afier

discharge.
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Case Study 8

FEATHER RIVER
USE OF SECONDARY MCLS AS EFFLUENT LIMITS

Issue: “Secondary” Maximum Contaminant Levels (MCLs) applicable to tap water used
as effiuent Hmits for wastewater discharge

Affected Parties: City of Yuba City (June 2003}

Summary of Regional Board Action: The Central Valley Regional Board applied
statewide MCLs, drinking water standards promulgated by the California Department of
Health Services or USEPA that apply at the tap, to establish effluent limits for the Feather
River. “Primary” MCLs set constituent levels that are necessary to protect the public
from acute and chronic health rsks in the water they consume. “Secondary” MCls
describe less crucial goals affecting public acceptance criteria (e.g. water taste and odor).
The Central Valley Regional Board opted to apply tap water based secondary MCLs for
iron and manganese to establish effluent limits for Yuba City’s discharge into the Feather

River.

Inappropriateness of Action: Neither primary nor secondary MCLs are properly used
as discharge effluent limits becausc all California surface waters, including the Feather
River, must be filtered and treated prior to domestic water use. This mandated filiration
reduces iron and manganese in all tap water to levels that are below the applicable
secondary MCLs. The Regional Board’s misapplication of the secondary MClsasa
waste discharge limit means that the City must meet a standard intended to be achicved at
the tap, and which is already being achieved by filtration of domestic water supplies.
This duplicates drinking water filtration requirements and costs.

Implication: The City’s new discharge limits are duphcative and will increase the cost of
wastewater treatment. To meet secondary MCLs for manganese and iron in its effluent,
the City would have to add filtration facilities similar to those used at its water treatment
plant to the end of its wastewater treatment plant. The same water quality protections are
already afforded by the drinking water filtration system that serves the City’s residents.
No additional benefit will be achieved by applying the same standards to Yuba City’s
wastewater discharge. Moreaver, the City’s discharge is only 1% of the river flow and the
river already exceeds iron levels upstream of the discharge. Conseguently, the treatment
of the City’s effluent will have little impact on changing the levels of iron downstream of

the City’s discharge point.
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Case Study 9

Gas CANYON CREEK
NITRATE, TURBIDITY AND BACTERIA TREATMENT

Issue: Small foothill community required to treat its discharge to levels applicable to tap
water and to meet bacteria standards significantly higher than required for swimming and

other water contact recreation,

Affected Parties: Nevada County Sanitation District No. 1, Cascade Shores (June 2001)

Sapomary of Regional Board Action: The Central Valley Regional Board required
Cascade Shores, a local sanitation district that serves 83 customers, to treat its discharge
to achieve: (a) the drinking water maximum contaminant level (MCL) for nitrate (10
mg/L); and (b} t